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Court of Appeals g? the District of Columbia. 


No. 2780. 

William F. Roche, Appellant, 
vs. 

Washington Gas Light Company, a Body Corporate. 


a Supreme Court of the District of Columbia. 

At Law. No. 55821. 

William F. Roche, Plaintiff, 
vs. 

Washington Gas Light Company, a Body Corporate, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed May 27, 1913. 

In the Supreme Court of the District of Columbia. 

Law. No. 55821. 

William F. Roche, Plaintiff, 
vs. 

Washington Gas Light Company, a Body Corporate, Defendant. 

The plaintiff, William F. Roche, sues the defendant, the Wash¬ 
ington Gas Light Company, a body corporate of the District of 
Columbia, for that, to-wit, on or about the — day of December. 
A. D., 1912, the plaintiff was, and still is, a good, true, honest and 
faithful citizen of the United States and as such has always behaved 
and conducted himself and has never been guilty, nor until the time 
1—2780a 
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of the committing of the several grievances by the defendant as here¬ 
inafter mentioned, been suspected to have been guilty of felony, or 
any other crime, by means whereof, he, the plaintiff, before the com¬ 
mitting of the several grievances by the defendant as hereinafter 
mentioned, has deservedly obtained and acquired the good opinion 
and credit of all his neighbors and other good and worthy citizens of 
the United States at W ashington, in the District of Columbia, and 
elsewhere in the United States. 

Yet, the defendant well knowing the premises, but contriving 
and wickedly and maliciously intending to injure the plaintiff in 
his good name, fame and credit, and to bring him into public scandal 
and infamy, and to cause him to be imprisoned for a long space of 
time, and thereby to impoverish and ruin him, heretofore, to-wit on 
the — day of December, A. D., 1912, went and appeared 
2 before one of the assistant District Attorneys for the United 
States for the District of Columbia, and falsely and mali¬ 
ciously, and without reasonable and probable cause whatever, charged 
the plaintiff with having committed a certain offense against the law 
known as the crime of larceny of harness and lead pipe, and upon 
such charge the defendant then and there falsely and maliciously 
caused and procured the arrest of the plaintiff on a warrant issued 
out of the 1 olice Court of the District of Columbia, said arrest being 
made on the — day of Dec., 1912, at — o’clock, at which time he 
was forced to give bail for his appearance before the Honorable 
Justice of the Police Court, which said Court on the — day of Decem¬ 
ber, A. D., 1912, after a preliminary hearing had, one of the assist¬ 
ant District Attorney- appearing for the prosecution, the Justice 
found no evidence to hold the plaintiff for the Grand Jury, and the 
plaintiff' was then and there dismissed. 

By reason of which premises the plaintiff* has been, and is greatly 
injured in his credit and reputation, and brought into public scandal, 
infamy and disgrace among his neighbors, and other good citizens 
of the l nited States, and divers other persons to whom his innocence 
in the premises was unknown, have by reason thereof, suspected and 
believed, and still do suspect and believe that the plaintiff has been 
and is guilty of the said crime of larceny, and by reason of the prem¬ 
ises the plaintiff* has suffered great anxietv and pain of bodv and 
mind, and has incurred the expense of $50.00 in counsel fees, and 
bail bond in defending himself in the premises, and the manifesta¬ 
tion of his innocence in ttiat behalf, and has been greatlv injured 
and damaged in his credit and circumstances. 

i.l\- ere ^ ore Pontiff brings this suit and claims the sum 
of $25,000. besides the costs of this suit. 

W. GWYNN GARDINER, 
ROGER J. WHITEFORD, 

Attorneys for Plaintiff. 

Note.— The amended declaration is the same as the original decla¬ 
ration, except that there is added after the word maliciouslv on the 
10th line of page 2, the following: “and had and procured a war¬ 
rant to be sworn to and issued against defendant charging him with 
larceny.” 
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Plea. 

Filed June 18, 1913. 

******* 

Now comes the defendant, Washington Gas Light Company, a 
body corporate, and for plea to the declaration filed by the plaintiff 
in the above entitled cause against it says that it is not guilty as 
therein alleged. 

BERRY & MINOR, 

Attorneys for Defendant. 

Joinder of Issue. 

Filed June 24, 1913. 

******* 

The plaintiff joins issue on the plea of the defendant heretofore 
filed herein. 

W. GWYNN GARDINER, 
ROGER J. WHITEFORD, 

Attorneys for Plaintiff. 

4 Supreme Court of the District of Columbia. 

Tuesday, October 13, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday; whereupon, after a further 
hearing of the evidence, the plaintiff by his Attorney moves the 
Court for leave to amend his declaration at the trial table, which 
motion is granted, and said amendment is accordingly made; there¬ 
upon, the jury after the case is given them in charge upon their 
oath say they find the issue herein joined in favor of the defendant. 

Thereupon counsel for the plaintiff reserving his right to file a 
motion for a new trial, agrees that judgment upon the verdict herein 
may be entered forthwith. 

Therefore, it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof without day 
and be for nothing held, and recover against the plaintiff the costs 
of its defense, to be taxed by the Clerk, and have execution thereof. 

Thereupon the plaintiff by his Attorney in open Court, notes an 
appeal to the Court of Appeals of the District of Columbia, and the, 
penalty of the bond for costs on said appeal is hereby fixed in the 
sum of one hundred dollars ($100), or, in lieu thereof, a deposit of 
Fifty dollars ($50). 
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5 J Icmoianda. 

November 1, 1914.—Appeal bond (supersedeas) approved and 
filed. 

November 17. 1914.—Time to settle Bill of Exceptions extended to 
December 17. 1914, inclusive, and to file transcript of record to 
December 29, 1914. inclusive. 

December 15, 1914.—Time to settle Bill of Exceptions further 
extended to January 18. 1915. inclusive, and to file transcript of 
record to January 29, 1915, inclusive. 


Supreme Court of the District of Columbia. 

Friday, January 8, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Now comes here the plaintiff by his Attorney of record and 
prays the Court to sign, seal and make part of the record, his bill 
of exceptions taken during the trial of this cause, now for then, 
which is accordingly done. 


Designation of Record. 

Filed January 14, 1915. 

******* 

John R. Young, clerk Supreme Court District of Columbia: 

You will please file the following as the transcript of record 
on appeal in the above entitled cause: 

6 1. Original Declaration. 

2. The Amended Declaration. 

3. Plea of defendant. 

4. Joinder of Issue. 

5. Verdict and judgment with notice of appeal in open court. 

6. Memorandum of supersedeas bond approved and filed. 

7. Extension of time within which to have bill of exceptions 
approved extended to December 17th, 1914, and to file transcript 
of record to Januarv 10, 1915. 

8. Order further extending time within which to approve and 
file bill of exceptions to January 18th, 1915, and to file transcript 
of record to January 29th, 1915. 

9. Copy of this designation. 

10. Agreement of counsel that a copy of the bill of exceptions 
in this cause, be filed with the Clerk of the Supreme Court of the 






WASHINGTON GAS LIGHT COMPANY. 


5 


District of Columbia, and a copy with the Clerk of the Court of 

Appeals of the District of Columbia. 

^ W. GWYNN GARDINER, 

A ttorney for Plaintiff. 

To Berry & Minor, Esqrs., attorneys for defendant: 

Take notice that I have this day filed with the Clerk of the Su¬ 
preme Court of the District of Columbia the foregoing designation 
in the above entitled cause. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 

Sendee of the foregoing designation of record on appeal acknowl¬ 
edged this 12 day of January, 1915. 

BERRY & MINOR, 
Attorneys for Defendant. 


Assignments of Error. 
Filed January 25, 1915. 


1. The Court committed error in instructing the jury to return a 
verdict for the defendant from the evidence in this case. 

2. The Court committed error in holding as a matter of law that 
there was no evidence upon which the defendant could be liable in 
this case. 

3. The Court committed error in holding that there was probable 
cause for the arrest of plaintiff by the defendant. 

4. The Court committed error in holding that there was absence 

of malice as a matter of law. 

W. GWYNN GARDINER, 

Attorney for Plaintiff. 


8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55821 at Law, wherein William 
F Roche is Plaintiff and Washington Gas Light Company, a body 
corporate, is Defendant, as the same remains upon the files and of 

record in said Court. ,, , 

In testimony whereof, I hereunto subscribe my name and affix, 
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the seal of said Court, at the City of Washington, in said District, 
this 28th day of January, 1915. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By ALF. G. BUHRMAN, 

Ass’t Cl’k. 


9 In the Supreme Court of the District of Columbia. 

Law. No. 55821. 

William F. Roche, Plaintiff, 
vs. 

Washington Gas Light Company, Defendant. 

Bill of Exceptions. 

Be it remembered that this case came on for trial before the 
Honorable Ashley M. Gould, and a jury on the 12th day of October, 

1914. , . 

Thereupon, the plaintiff in order to prove the issues on his part 

joined testified in substance as follows: That he is fifty-six years 
of age, and had been employed by the Washington Gas Light Com¬ 
pany for a number of years, from 1877 until about 1885, and from 
1889 until December, 1912: that he had charge of the stables, and 
after they cut the horses down, he ran a boiler and looked after 
the stable; that he has been in charge of the stable for ten years, 
receiving $15.75 a week; that on Monday, December 9th, witness was 
in the boiler room; that he was having trouble getting up steam 
the boiler wouldn’t take water—and called Blackman in, but he 
was busy with his automobiles at the time, and finally Mr. Baker, 
the foreman of the shor> upstairs, and the man in direct charge of 
witness, and Mr. Crowley, the assistant foreman, also came in, 
that they were in the boiler room all of over two hours, trying to 
make the boiler take water; that Mr. Blackman was there, but he 
couldn’t stop as he had to attend to his other work, and after 
he got his machine out he came to assist us; that Blackman remarked 
that the pipe was choked, and I gave him my wrench and he walked 
out to get a smaller wrench or something and was gone about ten 
minutes; that he came back and asked witness if witness had given 
a piece of harness to a colored fellow; that witness replied he had 
not, and that thereupon Blackman said he had seen a yellow fellow 
with a light hat going out of the alley with a saddle and a piece of 
harness on his shoulders; that witness said that must be Posey; that 
Posey worked there extra putting stoves up in the store-room over 
the stables; that at times witness had him clean out the stable 
10 in the morning, but had not employed him for a month; 

that witness went out the alley as far as D Street looking 
for Posey, but that he did not see Posey until Saturday when he 
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was arrested; that two or three months before Posey took the harness 
witness reported to Baker, the foreman of the Meter Shop and 
witness’ boss, and the person to whom witness reported, that some¬ 
body was stealing white lead and metal; that Baker said “don’t 
say anything, we will try to catch whoever is doing it,” “keep 
quiet, lay low”. Two or three weeks before this thing occurred 
Mr. Baker brought down three or four pigs of lead he found — 
stove department, hid under the stoves. This fellow Posey, used to 
run up in the stove department. That on that morning he did 
not find Posey and returned in ten or fifteen minutes to the boiler 
room where he found Baker, Blackman and Crowley and told them 
he could not find Posey; that on Saturday morning policeman 
Elliott brought Posey to witness to be identified; that nothing was 
said to witness by anybody; that about five o’clock Saturday evening 
witness was arrested by Detective Howes and Officer Elliott, taken 
to the First Precinct, searched and locked up; that he was detained 
an hour or an hour and a half, when he succeeded in obtaining 
collateral; that he came down Sunday morning to attend to the 
work, and Sunday afternoon about three o’clock witness came there 
to get the key and go do his work, and Mr. Emory told witness 
he was suspended until this court matter was settled, and that there 
was a man over there to do the work; that witness told Emory 
it would be settled Monday; that witness went to court Monday morn¬ 
ing; that he was dismissed; that the three colored men testified 
and plaintiff had his witness, to whom the Judge would not listen 
at all; that the Judge said: “Dismiss the case.” That after the 
case was tried in the Police Court, witness went back to see Mr. 
Emory to see if he would put him to work; and that Mr. Emory 
said he did not know whether the case had been settled or not. 
Witness told Mr. Emory, “It is not a personal matter with you is it”: 
that Mr. Emory said “No, it is not a personal matter. 1 want the 
thing straightened out”. That witness said to Mr. Emory, “You 
had your men up there at the court, and I have been there and was 
declared not guilty by the Judge, and this is Christmas week, just 
before Christmas, and I do not want to lose anv time. I have a 
big family.” Mr. Emory said, “You will have to wait until I send 
for you.” 

That Mr. Emory sent for witness two or three days after that; that 
witness went down and went to work in the pipe shop for 
11 about an hour, when Mr. Emory sent him down to the Mary¬ 
land Avenue holder; that witness was not physically able to do 
the work; that he had to handle twenty inch pipe and fittings on 
trucks; that witness stayed down there about an hour and a"half 
and came back and went home without reporting to Mr. Emory. 

On cross-examination witness testified that Mr. Emory put him 
back at a job he did not know anything about, cutting pipe with 
a machine, and then he went down to the Maryland Avenue holder; 
that he complained to the man in charge down there but he did not 
complain to Mr. Emory, and never went back to see Mr. Emory 
in regard to the matter, witness says that there had been a great 
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deal of complaint about things being stolen, principally lead. Wit¬ 
ness recalls the day that Mr. Blackman told him about the man 
stealing the harness saddle; witness says that he had suspected 
Posey, and had accused Posey to his face two months before this. 
W itness says that this lead which was melted by him in the boiler 
room was taken out by colored men and carried from the boiler 
room to the store room. Witness says the lead was brought in to 
him and that he melted it and put it on the floor, and it was carried 
away to the store room by the colored men working there. Wit¬ 
ness says that while he was in the boiler room he does not believe 
that anyone could come in without his knowing it; that when he 
left at "night the door was left open or pulled to; that there was 
no key to the door of the boiler room. Witness says that the lead 
melted by him some times would lie on the floor for several days 
some times two or three weeks before it was taken away; that 
some times it was all piled up before it was taken away; that it 
was very seldom ever cleaned up entirely; that he had employed 
Posey and other colored men to help him clean up the stable, used 
them about ten or fifteen minutes in the morning; that he would 
have to pay them for that out of his own wages; that Posey had not 
been employed by him in any capacity for more than a month 
before this occurrence; that he had been working upstairs on the 
stoves for the Gas Company, working for John Moriarity. Witness 
says that Posey was hired by Moriarty to move the stoves and 
Moriarty used to call in help when extra stoves would come in. 
Witness says he never sent Posey or anyone else to a junk shop 
or anywhere else with any lead to sell; that when the officers came 
to him they did not have a word of conversation with him at all about 
the theft of these articles; they simply asked witness if his 
12 name was Roche, and when he said that it was they said they 
wanted him over at the station house; that they took him to 
the station house and put four charges of larceny against him. 
Witness asked the officers if they believed those darkies in pref¬ 
erence to him—that they would sw r ear to any lie; that he told the 
officers he had never been arrested in his life and that he had been 
working for the company, that he had too much sense to take any 
lead from the Gas Company; that the officer said “I thought it was 
mighty funny myself, Mr. Roche.” Witness says that the reason 
he asked the detectives why they would believe the colord men in pref¬ 
erence to him was that the colored men, Posey and another colored 
man, whose name witness did not remember, were in the cells and 
that they both made a charge that witness gave them the lead, and 
gave them this set of harness; that both made a charge in witness’ 
presence in the cell room that witness had given them the lead. 
Witness was asked if fie was told by the detectives that witness was 
arrested because these two men had made this charge against him and 
witness replied, “I guess so.” 

That after witness got collateral and came out from the station 
house he came out with Officer Elliott, and he then said to Officer 
Elliott, “Who authorized my arrest,” and that they both told him 
“Mr. John R. Emory”, and witness thereupon said he was going 
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to see Mr. Emory for it, but that Mr. Emory was not present at 
the time. 

On redirect examination witness testified that he did not take any 
of the lead; that he did not take any of the harness; that he gave 
no instructions to Posey or to breen or anyone else to take anything; 
that he never allowed anybody to take anything out ot there unless 
it was somebody authorized to do it; that he never had any com¬ 
plaint befoie from any officer or employee of the company that he 
did. 

Plaintiff to further prove the issues on his part joined called 
George W. L. Blackman, who tstified in substance as follows: That 
he was employed in December, 1912, by the Washington Gas Light 
Company, repairing automobiles and having charge of the men 
who ran them,—foreman of the automobile end of it; that he recalls 
that in December there was some trouble with the boiler, that they 
could not keep any water in it; that witness being in the boiler 
13 room left there to get some tools and when he was coming 
out of his place on his way back to the boiler room he saw 
a colored man—“This colored man go out the door with a piece of 
harness”; that there are two doors to the stable; that the boiler 
room is in the corner; that lie saw the man going out of the door; 
that the door was not open very far, and witness ran there and 
called to him; that he did not come, of course; that witness knew 
his face but did not know his name; that he went back and told 
Mr. Roche, and of course, Roche went out and witness went to the 
office and reported to Mr. Emory what had happened and asked 
what witness should do; that Mr. Emory told him to go and see 
what he did with the harness; that when witness had got out front 
the fellow had disposed of the harness and was going back to this 
alley where he lived; that he then met Mr. Elliott and told him 
about it and Mr. Elliott came in and talked to Mr. Emory. Mr. 
Elliott said he could get this man but that witness would have to 
get out a warrant for him. That Mr. Emory went up—said he was 
going to see what to do about it, and when he came back he said, 
“Go ahead and have a warrant out for him”, meaning Posey, as 
witness found out afterwards that Posey was the man’s name. Wit¬ 
ness swore to a warrant for Posey’s airest. Thereafter the officer 
came over to the Gas Company and arrested Mr. Roche; that wit¬ 
ness believes they sent for him, and that Mr. Elliott, Mr. Emory and 
witness were in the room; Mr. Elliott told Mr. Emory that there 
was a whole lot more coming out of this, that he thought Mr. Roche 
was implicated and that he did not think it was these colored men; 
and that Mr. Emory then went up-stairs before saying anything, 
and when he came back to said he had seen Mr. Hume, witness 
thinks it was Mr. Hume; that Mr. Hume is the secretary to Mr. 
Orme, who is the secretary of the company; that when Mr. Emory 
came back he told witness he would have to go up with Mr. Elliott 
and there would have to be a change made, or something, that he 
said, “You go with Mr. Elliott and do what Mr. Elliott tells you”, 

2—2780a 
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so witness did. Witness says he went up to the Police Court and 
he there filled out some soit of a blank; that they asked witness 
what they had lost and the value; witness answered the questions 
as best he could and swore to it; that this was on Monday morning; 
witness says they got a warrant for Posey and then, the way he 
understood it, they changed it to Mr. Roche. 

Thereupon the following documents offered by the plaintiff 

14 were admitted in evidence. 

Two informations charging the plaintiff with larceny of 
scrap lead of the value of two and one-half cents per pound, property 
of the Washington Gas Light Company, sworn to by the witness. 

Another information charging the plaintiff with larceny of one 
harness saddle of the value of $5., the property of the Washington 
Gas Light Company, and also sworn to by the witness. 

The Police record of the three cases against the plaintiff, con¬ 
tains the following statements thereon, “Information for larceny; 
plea, not guilty; defendant in open court waives his right to be 
tried by a jury in this case, and requests to be tried by the court; 
judgment, not guilty; defendant discharged.” 

Witness further testified that he had been in the boiler room 
before he left to go and get the tools, about an hour and a half; 
that during that time Mr. Roche was in there and Mr. Baker was 
there part of the time, Mr. Crowley also; that Mr. Emory was there 
for a minute or so; that they happened to be there because there 
was some trouble with the t oiler; that they could not keep water in 
it; that one of the valves was open and it would siphon the water 
out as fact as they put it in. That when witness returned with his 
tools after he saw the man with the harness, that Mr. Roche, Mr. 
Baker and Mr. Crowley were still in the boiler room. Witness says 
t e t e e ^ t a tl i n ^ in the boiler room was opposite the 
door in front of the boiler, and they were watching the gauge and 
they could not fathom it out as to what was causing the trouble; 
that witness does not remember just exactly how they were stand¬ 
ing but knows they were standing back, they were in front of the 
boiler; that when witness first saw the man he ducked over to the 
stable door and slipped around pretty quick and by the time wit¬ 
ness got out of the stable the man with the harness was at the 
mouth of the alley going to D Street; that witness called to him 
but could not stop him; there was no use of witness going down 
there trying to stop him as lie could not do so, and Mr. Roche called 
him and he paid no attention to him; that witness first tried to 
catch the fellow while he had the goods on him; that witness heard 
Posey testify in the Police Court; that witness knows they did not 
prosecute Posey; that Posey testified on the stand that Mr. Roche 
told him to take it and sell it and bring the money to him 

15 or something; that witness does not remember just what 
was stated by those fellows as he did not pay much attention to 

what they said as it was nothing to witness; that Mr. Roche went 
on the stand; that the Court found him not guilty and discharged 
him. 
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On cross-examination witness testified that he thinks he went to 
the Police Court to swear to the ownership of the property and 
the value of it; that he was present when the information was writ¬ 
ten up and the detective and officer told the District Attorney, or 
whoever it was that made out this warrant, as to what goods were 
stolen and the value of it, and they asked witness about the harness 
also and he swore to it that that was what was missing and the 
amount of it; that there was no other employe of the Gas Company 
at the Police Court when the information was sworn to. That wit¬ 
ness never saw any buckets of lead outside the coal room—in the 
alley; that he knows there were a lot of things stolen, that witness’ 
tools were taken, and other things; that he reported about the 
harness to Mr. Emory and asked him what witness must do about 
it; that Mr. Emory told him to follow the man and see what he did 
with it; that Mr. Roche went out of the boiler room after the man 
immediately after witness reported what he had seen; that witness 
did not remember the date of the conversation which took place 
between Mr. Emory, Officer Elliott and himself, at the time Mr. 
Emory told him to go to the Police Court and do what the officers 
told him,—whether it was just before they went up to the court or 
not; that he does not know whether it was the same day or not, but 
he knows that Mr. Roche had been arrested at that time. The 
witness testified that the first time he was at the Police Court was 
to swear out a warrant for Posey: that “we went to the Court on two 
different occasions. If I remember right, we went there and swore 
the warrant out for Posey and they locked up Posey, and Posey 
implicated another fellow'and they locked him up. We had the 
two locked up and then they blamed it on Mr. Roche. Then they 
locked Mr. Roche up and when we went up there I supposed they 
were going to prosecute these two men, Posey and this other man, 
and then they changed it from them to Mr. Roche. That was talked 
over at the office when we went up there to prosecute these colored 
men and then was when Mr. Emory instructed me to do as Mr. 
Elliott said. 

Q. You say you talked it over at the office. Who talked it over? 

A. You asked me just now when it was Mr. Emory and myself 
talked it over. 

Q. Was Howe present? 

A. No. 

Mr. Gardiner: Do you mean when you talked it over about 
Roche? 

The Witness: Yes sir. 

By Mr. Minor: 

Q. It was then that Mr. Emory gave you instructions to do as 
Officer Elliott told you to do? 

A. Yes sir. 


1 






12 


WILLIAM F. ROCHE VB. 


16 Thereupon the Court recalled Mr. Blackman, and on being 
examined by die Court witness testified that he had been em¬ 
ployed by the Gas Company about seven months when Mr. Roche 
was arrested; that when he went there Mr. Emory’s position with 
the Company was that of Superintendent of the xYleter Instai-ation 
Department; that Mr. Emory employed and discharged men; that 
Mr. Roche was one of his men. Mr. Roche came under Mr. Emory, 
and under the authority of Mr. Emory; that Mr. Roche could have 
been discharged at any time; that the work done by Mr. Roche in 
connection with the melting of this lead was in connection with 
the meter department, and the blocks of lead melted by Mr. Roche 
were used in the meter department. 

On cross-examination by Mr. Minor witness testified that Mr. 
Roche took all orders from Mr. Emory regardless of what they 
were. Mr. Roche stated that Mr. Emory had discharged him. 
Witness says the only authority he knows by which Mr. Emory 
employed and discharged men was that he employed and discharged 
all of the rest of the men in that department; witness, and wit¬ 
ness’ brother-in-law, and twenty or thirty others, witness knows 
were employed and discharged by Mr. Emory; that they were all 
in the meter installation department. Witness says the duties of 
Mr. Emory in that department were to see that the men did all 
right, and to look after the company’s interest in general. Witness 
was asked what he meant by “the company’s interests in general” 
and stated that when a man, running one of the trucks, the auto¬ 
mobile trucks, ran into a wagon and hurt someone, that the officers 
of the company did not go down and get after the driver of that 
truck, that they got after Mr. Emory and Mr. Emory would jump 
on those fellows for it, and that is what he meant by general in¬ 
terests. Witness says that Mr. Emory did not consult anyone be¬ 
fore he discharged witness. Witness "says he was discharged be¬ 
cause he went out and stayed an hour longer than he should have. 
Witness says he worked there lots of times all night; that had to 
have some rest, no man can work night and day, without sleeping 
a little; that on the occasion when he was discharged he had not 
been sleeping but playing pool. 

On redirect examination witness testified that when Mr. Emory 
left the room on the occasion of the interview between witness, 
Mr. Emory and Officer Elliott, Mr. Emory said, “Wait, until 

17 I go upstairs and see”; that Mr. Leiter’s office was up a 
flight of steps, and fifteen or twenty paces to one side; that 

when Mr. Emory left witness and Officer Elliott, he went towards 
Mr. Leiter’s office and stayed, witness judged, about five or ten 
minutes, when he came back, and it was then that Emory told wit¬ 
ness to go ahead, it was all right and to do what the officers said. 


Thereupon the plaintiff rested. 
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The defendant, to prove the issues on its part joined, called Percy 
Elliott, who testified in substance as follows: That lie is a police¬ 
man ; that a complaint was made that material had been stolen from 
the Gas Company s stable; that Blackman told him he had seen a 
colored man take some harness and witness told Blackman to get 
a warrant for this man—Posey; that Blackman obtained a warrant 
upon which witness arrested Posey; that Posey told witness that the 
harness had been given to him by Roche, and that he had been 
selling lead for Roche; Posey said there was another colored man 
bv the name of Green mixed up in it; that a short time after that, 
witness arrested Green, who told the same story that Posey had 
told about Roche giving him lead to sell; that after locking Posey 
up witness had an interview with Mr. Emory, stated the circum¬ 
stances under which he had made the arrest and asked Mr. Emory 
if he suspected lead was being stolen; that Mr. Emory said he did 
not; that nothing was said by Mr. Emory about Roche, or about 
bringing charges against him; after leaving Mr. Emory, Detective 
Howes and witness arrested Roche; that witness testified he did not 
tell Mr. Roche, nor did Detective Howes tell Roche, that he, Roche, 
was arrested by direction or at the request of Mr. Emory. That 
witness next saw Mr. Emory either Sunday or Monday morning and 
told him to have somebody in court on Monday morning for the 
purpose of identifying the goods and giving the value of them; that 
Mr. Emory stated he would have somebody there that Blackman 
came; that Blackman gave the valuation of the lead and harness 
and witness thinks that was the only information he gave; that wit¬ 
ness was present at the trial, heard the testimony and the court s 
decision, and that the court said: “According to the number of 
vears vou have been in the Gas Company I will give you the benefit 
of the testimony and dismiss the case.” 

On cross-examination witness testified that he had no interest 
in the case whatever; that he did not tell Mr. Blackman on the 
morning of the trial that if he went on the stand and swore 
18 to the facts that he had sworn to in the information he would 
get himself in trouble,—that he is positive he said nothing 
of the sort; that he was supcenaed by both sides; that he talked with 
Mr. Gardiner on the morning of the trial. When asked if he did 
not tell Mr. Gardiner the morning of the trial that witness talked 
to Mr. Emory about Roche and that witness told Mr. Emory that 
witness wanted to arrest Roche and that Emory told witness he did 
not believe Roche was guilty,—that Roche had been there for a 
number of years—the witness replied: “That was afterwards, after 
the arrest was made,—that was on Sunday or Monday. ’ When 
asked if he had not testified, in answer to Mr. Minor’s question, 
that Roche’s name was not mentioned, the witness replied: “At 
that time, no.” When asked if he did not testify as to two inter¬ 
views he had had with Mr. Emory and that in those interviews with 
Mr. Emory nothing was said about Roche, the witness replied. “Not 
until after the arrest was made. I testified that I spoke to Mr. Emory 
after the arrest was made. The question was asked me if I 
had spoken to Mr. Emory before the arrest was made about Mr. 
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Roche." Witness testified that he went to see Mr. Einorv after the 

t/ 

arrest was made and all that witness told Emory was that he wanted 
somebody to go up there and identify the goods that in a conver¬ 
sation with Mr. Gardiner the morning of the trial witness told Mr. 
Gardiner that in an interview with Mr. Emory, either on Sunday 
or Monday, after Roche was arrested, witness told Mr. Emory that 
he thought Roche had committed the act and Mr. Emory replied, 
“I don't believe anything of the sort;" that this interview with Mr. 
Emory was after the interview in regard to the arrest of Roche; 

that he went twice to see Mr. Emorv between the time the colored 

%/ 

man was arrested and the trial of Roche, once before the colored man 
was arrested or shortly thereafter and the second time after Roche 
was arrested and before he was tried. Witness further testified on 
cross-examination that he did tell Mr. Gardiner that he saw Mr. 
Emory about the arrest of Roche and Mr. Emory told witness he 
did not believe Roche was guilty at all, that he had been there a 
great number of years, that there had been nothing against him 
and that he believed Roche was absolutely honest; that the reason 
that he did not tell all of this to Mr. Minor when asked by him 
for the conversation which witness had with Mr. Emory was that 
he did not think of it at the time. 

19 Thereupon, the defendant to further prove the issues on 

its part joined, called Mason L. IIowes, who testified in sub¬ 
stance as follows: that he, with Officer Elliott arrested the plaintiff; 
that he had a talk with Green and Posey, the two colored men, 
who had been arrested by Officer Elliott; that Green was locked up 
on one side of the corridor and Posey was locked up around on the 
other side; that Green told witness he had received lead from Roche 
on several occasions which he had taken to a jun.k shop on 11th 
Street and sold; that Green told him the proceeds of the sale had 
been divided with Roche; that Posey told witness practically the 
same story as the other man; that one of them, witness does not re¬ 
member which, said that he had taken a saddle; that Posey told 
him he had taken lead to the junk shop, sold it, given Roche the 
proceeds which had been divided between them; this man said also 
that they had carried the lead away in a galvanized pail, and that 
we would find the pail behind a little up-nght boiler in the stable 
over in the alley; that after interviewing Posey and Green witness 
went to the stable and found Ellis, another man who worked in the 
stable: that witness asked Ellis if he had sold any lead and that 
Ellis stated that he had never sold any lead for Roche, but that he 
had been approached by Roche and asked to take lead down on 
11th Street and sell it, but he did not like the looks of the trans¬ 
action, and he refused to do it, but that he had seen Mr. Roche 
come there and inquire for Posey, and have him go down with the 
lead, and had also seen them divide the proceeds when they got 
back: that after the interview with Ellis witness saw Mr. Emory 
and asked him if he had a man employed by the name of Roche, 
to which he replied that he did, and stated where he was employed; 
witness then asked if he had charge of the building there or had 
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access to the lead and was told that he did; witness then asked him 
if he had any suspicions of Koche, to which Mr. Emory replied 
“none ” Witness then toid Emory that Roche was the guilty party, 
to which Mr. Emory replied, “It"is up to you, gentlemen, I make 
no charges.” That those present at the interview were Officer Elnott, 
Mr. Emory and witness, and that the foregoing is all the conversa¬ 
tion which witness had with Mr. Emory. That after the interview 
with Mr Emory witness and Officer Elliott went around to the alley 
and had a conversation with Roche, and Roche denied having any¬ 
thing to do with the lead whatever; that they found the galvanized 
pail there just as the two colored men had told them right behind 
that up-right boiler. Witness went around on 11th Street later 
to find out to whom this lead had been sold, and it he re- 
20 membercd correctly the man that bought it was an unlicensed 
dealer, and he was arrested and made a deposit of $25. col¬ 
lateral and the next morning forfeited $15. of it; that witness \\ent 
around to the junk shop and had a conversation with the junk 
dealer and asked him about the class of lead and how often he had 
bought it, and found that he had bought all this lead that was com¬ 
plained of being stolen; that the junk dealer made no denial ot 
it at all; that witness arrested Roche before seeing the junk dealer; 
that witness never told Mr. Roche nor did Officer Elliott, in his 
presence, ever tell Mr. Roche, that he, Roche, was arrested by direc¬ 
tion of Mr. Emory, of the Gas Company, and that no such conver¬ 
sation of that kind took place. 

Thereupon, the following question was asked the witness: 

Q. You nave detailed the circumstances leading up to toe arrest 
of Air. Roche, ot course, 1 will ask you what, impression tnese tacts 
and statements of witnesses created upon your mmd with respect 

to the probabie guilt ot the piaintifi *! 

f lo WHICH question the witness answered: “I thought Roche was 
guilty.” Tnat notiiing was said to witness or to Oiiicer imho it, in 
witness’ presence, by Air. Emory witn respect to arresting Kocne; 
that witness is not certain wnemer Eosey and Green were released 
Saturday night or heal over until Aionday morning; that witness 
was present when me mlormaiion agamst Kocne was drawn up, 
and mat witness gave the liiiorniation as to me statements contained 
in it and tnat no one connected witn me Gas Company nad re¬ 
quested min to give such lniormation; mat Air. imiiott and the 
witness made tne cnange irom me piOsecuuon of Eosey and ureen 
to tne Erosecution of Kocne, tnat Eosey and Gieen testified in court 
to the same statements they hud maue to witness, and tnat witness 
thinks Kiackman testified as to the ownership ot tne property and 
its value; mat he heard the Judge’s announcement, ot the judg¬ 
ment in the case, and that the Judge gave as his reason for dis¬ 
missing it the fact of Mr. Roche’s long service with the Gas Com¬ 
pany & that the substance of the Judge’s statement was that Mr. 
Roctie was guilty, but his tong years of service with the Gas Com¬ 
pany and ins age were causes tor the dismissal. 

1 On cross-examination the witness testified in substance as fol¬ 
lows: that as a rule when he makes an arrest he examines the Police 
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Court record of the person, but he did not look up the records of 
these two colored men; that these men did testify in the 

21 Police Court that they had been arrested several times, but 
witness does not remember for what; that he let the two col¬ 
ored men go about the same time he arrested Roche; that witness 
told Officer Elliot then that he had locked up the wrong parties; 
that while they took the lead down to sell it they had not stolen 
it, that it had been given them by Mr. Roche; that it would have 
been a matter of impossibility for them to have gone to this place 
and gotten this lead out repeatedly without the knowledge of Roche, 
or some employe of the Gas Company, for the reason there is always 
someone right there, and that they could not have brought the 
pail back and put it behind the door; that he did not tell the colored 
men that if they would help witness convict Roche he would let 
them go; that he never made any such statement; that the colored 
men were probably guilty in a technical way, but they were not 
guilty like the man who gave them the lead to sell; that m response 
to the question as to why he did not look up the records of the 
colored men as was usual, when he arrested them, in order to find 
out whether they should be believed, the witness replied it did not 
matter to him at that time how often they had been arrested, as 
the circumstances were such that they had gotten the lead from 
Roche, and that they could not have gotten it from anyone else; 
that he did not know how many times they had been arrested, and 
the witness did not know whether they were ever arrested or not, 
but there were three who told the same story at different times, and 
had no means of knowing what the other one had said; that wit¬ 
ness talked with Roche before he arrested him, that is at the time 
of making the arrest, that he asked Roche about the lead, and told 
him what Posey and Green and Ellis stated about it, and told him 
about this galvanized pail, that set up behind the little boiler, and 
that Roche denied it and said that the pail had not been out of the 
place; that Mr. Emory evidently did not think Roche was guilty, 
as he was very guarded in Ins statement, told us it was up to us 
gentlemen, that he made no charges. 

The defendant to further maintain the issues on its part joined, 
called John R. Emory, who testified in substance as follows: That 
he is Superintendent of Compiaints, Meters and Installation of the 
Washington Gas Light Company; that he knows the plaintiff, who 
was employed by the Company in 19P2; that the plaintiff had 
charge of the stables; and looked after a boiler which supplied steam 
for the meter shop; that complaints had been made of things being 
stolen from the shop back there; that the men individually com¬ 
plained of having lost tools; that he never had any com- 

22 plaints from the plaintiff; that Blackman was a machinist 
under the witness in the automobile repair shop; that on the 

occasion in question Blackman came to witness and stated he had 
just seen a negro running out of the garage with one of our harness 
saddles; that Blackman asked witness what to do, and witness, after 
consulting Mr. Leiter, told Blackman to swear a warrant out for 
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the negro for the reason that he was an eye witness to this theft, 
and the proper person to swear out a warrant. 

The witness was thereupon asked why he consulted Mr. Leiter, 
and replied that he had no authority to instruct any person to swear 
out a warrant. That Officer Elliott and Detective Howes came to 
him and asked him “If I had a man employed under me by the 
name of Roche:” witness told them he did; that he looked after the 
boiler and was in charge of the stable; that they told witness that 
Roche was guiltv, and that witness stated that it was a matter which 
concerned them and that he made no charges against Roche and had 
no suspicions: that the matter was entirely in their hands; that he 
made no charge whatever; that he did not know of Roche's arrest 
until he had been arrested; that he did not request Detective Howes 
or Officer Elliott to arrest Roche or take any action whatever a gainst 
him; that he saw Roche the Sunday following his arrest and wit¬ 
ness said to him, “Roche, I understand you have been arrested and 
that charges are preferred against you criminally; You will have 
to lay off until those charges are settled with your accusers and the 
court. That on Monday morning Officer Elliott came in with Mr. 
Blackman and Officer Elliott said to witness, “It will be necessary 
for the Company to be represented by somebody. Will you go 
down? Witness said, “No, Blackman was the eye-witness to the 
taking of this saddle; he was the only man, as far as 1 can learn, 
who was in it, and he would be the man, to go down. I know noth¬ 
ing in the world about it. If I went down there there is nothing 1 
could say.” That the name of Mr. Roche was not mentioned in the 
conversation. Witness then told Blackman to go down with Officer 
Elliott and do whatever he might require; that the case witness had 
reference to when he so told Blackman was the stealing of the har¬ 
ness saddle by Posey. Witness says he never requested or directed 
Blackman to swear out an information against Roche. 

On cross-examination witness testified as follows: That when 
Officer Elliott came to see him on Monday morning, at the time he 
made the request that somebody go down to court, to the best of 
witness’ recollection Blackman was in the room; that when Officer 

Elliott told him it would be necessary for the Company to be 
23 represented by some one, witness did not state, “wait a min¬ 
ute,” and go upstairs, that was at the time that Blackman 
came and told witness he had seen the negro running out of the 
garage; that he did not go upstairs on Monday morning when Officer 
Elliott was there to see Mr. Leiter because lie had Mr. Leiter’s au¬ 
thority to instruct Biackman to swear out a warrant against Rosey; 
that he knew that Posey had been arrested on the Saturday before 
the Monday on which witness had his conversation with Officer 
Elliott and that Posey was the case that witness was dealing with 
entirely; that he knew Roche had been arrested at that time, but 
witness had clearly explained to Officer Elliott and to the Detective 
that in no way did witness suspicion Roche or would witness in any 
way enter any charge against him. That witness could not recall 
whether or not when he saw Roche on Sunday that Roche told wit- 

3—2780a 
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ness that the trial would be the following morning and would then 
be cleared up, that possibly he might have said so. The witness testi¬ 
fied that he knew that Roche’s trial was to be on Monday morning, 
but did not know that the officers were then after Roche and not after 
Posey, that he had not heard a word about it; that witness’ whole 
case was in regard to Posey; that the first thing that the detective said 
to witness—the first question he asked witness was—“If I had a man 
by the name of Roche working under me,” and witness said “Yes,” 
that the detective then asked witness if he had any suspicion of 
Roche and witness said, “No, that I never had the slightest suspicion 
against him ;” that witness did not say a moment ago that he told the 
officers that he did not believe Roche was guilty—that witness never 
said he did not believe Roche was guilty or otherwise; that witness 
never passed any opinion upon Roche in any way. 

Witness further testified that when Elliott returned Monday morn- 
ing witness knew that Roche was to be tried that morning, but that 
he did not know that Posey had been let out of the station house; 
that Officer Elliott did not say to witness “We want some one there 
to represent the Company; it will be necessary to have some one 
there to represent the Company in the Roche case this morning; 
that he is positive that Roche’s name was not mentioned in that 
conversation; that Roche came to see witness, whether it was just 
after the trial or not witness does not recall, and Roche said to wit¬ 
ness, “You ordered me arrested;” that witness told him that “I 
didn’t order you arrested. I had nothing to do with it whatever;” 
that Roche replied, “Your name is signed over at the First Precinct;” 
that witness replied, “If it is, it is a forgery. I haven’t been near 
the First Precinct.” That he did not send Roche down to 
24 Maryland Avenue for the purpose of making him leave the 
Company, that witness had no such idea as that. 

The defendant further to sustain the issues on its part joined 
called William Posey, a colored man, who testified that his right 
name is William Posey, that they have it down there wrong,—it 
should not be James Posey; that he was arrested by Officer Elliott 
for stealing a harness saddle from the Washington Gas Light Com¬ 
pany ; that he had never been in the penitentiary or jail; that when 
witness was arrested by Elliott he told Officer Elliott that he used 
to work around cleaning up for Mr. Roche in the mcrning; that he 
used to go around there cleaning up foi Mr. Roche, and Mr. Roche 
used to pay him for it. That on the morning witness took the saddle 
it was hanging up there and Mr. Roche told witness to take the sad¬ 
dle out; that he called witness “Jim” and that is the reason they got 
witness’ name down as “James;” that he said: “Jim, take the saddle 
out and sell it;” that “I taken it out and sold it to a countryman 
down on the market line for a dollar. I brought the dollar back and 
gave it to Mr. Roche.” That witness told Mr. Elliott that; that wit¬ 
ness also told Mr. Elliott that Roche used to take buckets of lead, 
set them out in the alley, and call witness and Greeny to come 
around and get them; that Greeny is Henry Green. Witness did not 
know whether Roche had stolen the lead or not, “But we taken it 
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out and carried it awav, and he told ns to sell it and bring hack the 
monev, I would sell it and then T would pet a quarter or thirty- 
five cents, whatever he chose to <mre me ” Witness told nil this to 
Mr. Elliott. Witness went to the Police Court on the morning that 
Roche was tried nnd he testified there n« he has testified here. 

On cross-examination witness testified that he had ne^er been 
arrested for stealing; that he was arrested for fighting and the like 
of that; that he did not admit in the Police Court that he had been 
arrested for stealing when he had never stolen anything in his life, 
that witness had never stolen sugar from his mother when she was 
living; that Roche gave witness the saddle.—on Saturday and told 
witness to take it out and sell it and to get what witness could for 
it; that witness did not run out ot the stable, that Mr. Roche vas in 
the sable, melting lead hack there, when he gave witness the saddle; 
that Mr. Roche was in the boiler room melting the lead and be came 
out and told witness to take the harness, that he did not call witness 
to the boiler room and tell witness to go get the saddle, thai 
25 Roche came out in *he «tnhP and handed the saddle to witness; 

that witness brought Mr. Roche back a dollar; that witness 
knows Mr. Blackman who was coming down the alley at the time, 
and that Blackman hollowed to witness but witness did not stop when 
Blackman called to him, that he did not run, as he did not have 
anything to run for, that he kept on walking, that he brought back 
a dollar and gave it.to Roche who was then in the stable, and Roche 
told witness to go around and get a half-pint of Chark Whiskey; 
that Roche gave witness a quarter; that witness had been locked up 
three or four times for fighting but was never locked up in bis life 
for stealing; that witness was living in Temperance Alley when he 
was locked up on the Gas Company’s charge. 

Thereupon, the defendant to further maintain the issues on its 
part joined called Henry Green, another colored man, who testified 
in substance as follows: That he was arrested by Officer Elliott in 
December, 1912; that it was in connection with the case of the Gas 
Company’in regard to lead for which witness was arrested; that 
after witness was arrested Officer Elliott asked him if witness knew 
anything about this lead; if witness had ever sold any for Mr. Roche, 
and if Roche ever gave witness anything for selling it, and witness 
told him, “Yes”; that Officer Elliott asked where witness sold it and 
witness told him down on 11th Street, between C and D to a junk 
dealer; that Officer Elliott asked witness how many times he had 
sold lead but that witness told him he could not exactly teii the num¬ 
ber of times; that witness told Officer Elliott what he did with the 
proceeds, that he told him he always brought the money back with 
the ticket signifying what the lead brought and gave it to Mr. Roche, 
and that Mr. Roche paid him for his trouble; that he made this 
same statement to Detective Howes; that witness went to the Police 
Court on Monday morning with Posey and that he testified in the 
Police Court as ha has testified here this morning. 

On Cross-examination the witness testified that he was arrested four 
times, three times for intoxication and this time, but never for steal- 
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ing, that he never stole anything in his life; that he is a working 
man if he can get the work to do; that Judge Mullowney sent him 
down to the workhouse on one occasion for intoxication; that he has 
worked for the Gas Company a number of times in the stove de¬ 
partment: that he did odd iobs for Mr Troche when thev had horses 
there before thev in«taPed the automobiles: that, he would clean the 
stable out end Mr. Roche would r>av him ten or fifteen cents for that; 

that the last time he "ot anv lend in the month of Decem- 
26 her about a week before Officer Elliott locked him up; that 
Mr. Roche cave him the lead a number of times and that he 
got it on the outside, near the boiler room, but sometimes it would be 
setting outside; that witness would take the lead and sell it and bring 
back whatever it brought, that Roche would give him money for 
carrying it down: that he carried it down on 11th Street between 
C and D streets: that he did not think there was anything wrong in 
taking the lead down for Mr. Roche, had he thought so he would 
never have done it. 

On redirect examination witness testified in substance that when he 
sold the lead he always got a ticket signifying what was paid for 
it and he always brought the ticket back and gave it to Roche; that 
he told Officer Elliott and Detective Howes that he always brought 
a ticket back every time and ftave it to Mr. Roche with the money. 

On recross-examination the witness testified that he was locked 
up from Saturday night about four o'clock until Mr. Elliott took 
him over to the court Monday morning and that he was in the same 
cell during the whole time he was locked up; that he was not let 
out Sunday night and summoned to court Monday morning; that he 
did not testify in the Police Court that he had been arrested and con¬ 
victed of larceny. The witness when asked “Didn’t the officer tell 
you that they wanted to get Roche and were going to let you all off if 
they caught Roche?'’ replied that “Mr. Howes made that statement 
at the station house.” When asked if the officers did not say that 
“if they got Roche and convicted him they would let you all off,” 
the witness replied, “No sir, he didn’t make that statement. He 
made the statement in regard to getting Roche,” that the officer did 
not make any statement about letting the colored men go; that the 
officer said, “\ou boys just teil us what you know about it; That is 
all there will be to it.” Witness further testified that the officer said 
to him, “Green, where have you been getting this stuff,” and witness 
told him; that the officer then said to witness, “What did you do 
wnh it, and witness toid him; and then the officer said to witness, 
“\\ hat did you do with the money”, and witness told the officer that 
he brought it back and gave it to Mr. Roche, and that Mr. Roche 
would pay witness for his trouble: but the officer did not tell witness 
that if witness told him that that would be the end of it so far as wit¬ 
ness was concerned,—the officer just said, “If you tell us what you 
know it will be much easier on you.” 
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27 The defendant to further maintain the issues on its part 

joined called George Ellis, who testified in substance as fol¬ 
lows: That he works in the blacksmith shop on 12th Street; that he 
knows Roche; that he knew that Posey and Green had been arrested 
in December, 1912, for stealing lead in connection with Mr. Roche, 
and that he saw Mr. Elliott and Mr. Howes in December, 1912; that 
he was summoned to the Police Court but did not get there in time, 
that before he was summoned to the Police Court one of the officers 
came down there after witness to come up that day and that he told 
the officer that he had seen Roche getting this lead and giving it to 
those boys; that Mr. Howes asked witness to come to the Police 
Court, that was a long time ago; that Mr. Howes asked witness if 
witness knew Roche and witness told him that he did and had seen 
Roche take the lea^ and put it in a tin bucket and ffive it to those 
boys and they would carry it out and sell it and would bring back 
the money and a slip showing how much they got for it, and they 
would give Mr. Roche the money and Mr. Roche would give them 
what he chose for carrying the stuff around there; that he told 
that to Officer Howes when he came around after witness that day,— 
a year and ten months ago; that Roche asked witness three or four 
times if witness had seen any of the boys around there and would 
say, “If you see them, tell them 1 want to see one of them.” 

On cross-examination witness says he was only arrested once in 
his life, and that was for fighting, but never for stealing; that Officer 
Howes said to witness when he told witness to come to the Police 
Court that he would be paid every day that he was off; that he saw 
Roche may times go and call those boys to come around and get this 
lead; that they would carry it around to the junk dealer and sell 
it and then come back and give Mr. Roche the money and a slip 
showing how much they got for it; that Roche would give them ten 
or fifteen cents or maybe a quarter; that he had seen them take 
the money back and hand it to Roche; that he often saw Roche put 
lead in a tin bucket in the boiler room and saw the boys take it and 
sell it and bring the money back and give it to Roche; that witness 
never took any of the lead to sell. 

The defendant to further maintain the issues on its part joined, 
called William Edward Baker, who testified in substance as fol¬ 
lows: That he is employed by the Washington Gas Light Company 
as a foreman in the meter shop; that he knows Mr. Roche who was 
employed there while witness was there, and that Mr. Roche never 
complained to witness at any time about things being stolen from the 
shops. 

28 On cross-examination the witness testified that Roche never 

told witness about three weeks before Roche was arrested that 
anything was being missed around there, and that Roche suspected 
Posey of doing it; that witness never knew who Posey was until this 
thing came up; that Roche never told witness things were being 
missed and that some one was stealing them. 
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Thereupon counsel for the defendant read into the record a stipu¬ 
lation ot counsel that if Joseph Lei ter were called as a witness on be¬ 
half ot the defendant company he would testify in substance as fol¬ 
lows: that in December, 1912, and for some time thereafter, he was 
president of the \\ ashington Gas Light Company; that he never re¬ 
quested or directed John 13. Emory, Superintendent of complain-t, 
meter and installation department of the Company, or anyone else, 
to swear out a warrant or information for the arrest of the plaintiff, 
W illiam 1. Roche, or to take any steps of any kind whatsoever to 
cause his arrest and prosecution on any charge whatsoever; and that 
he never sanctioned or approved the arrest and prosecution of said 
William F. Roche; and that he did not know said Roche had been 
arrested until probably three weeks or more after his said arrest. 

At this point the defendant rested. 

The plaintiff further to prove the issues on his part joined testi¬ 
fied in rebuttal in substance as follows: That Posey and Green testi¬ 
fied in the 1 olice Court that they had been arrested several times, 
but witness did not know lor what they had been arrested; that 
Judge Mullowny did not say m effect that witness was guilty but be¬ 
cause of his long service with the Company he would let witness go, 

but that he said “1 cannot hold this man on such evidence: case dis¬ 
missed.” 


The plaintiff to further prove the issues on his part joined 
called in rebuttal Rldolpii II. Yeatman, who testified in substance 
as follows: That he is a member oftiie bar; that he represented Mr. 
Roche in the 1 olice Court in the case involving the charges of larceny 
from the Gas Company; that he remembers two colored men testify¬ 
ing there, but does not remember their names; that these men testi¬ 
fied in substance that Roche had given them stuff to sell. Witness 
was then asked whether or not those men admitted being convicted 
of laiceny and witness said that he had a distinct recollection as to 
one of them; does not know his name. Posey was then directed to 
stand up, and witness thought he looked like the man but 
29 was not positive. Witness’ recollection about the testimony 
of these two colored men as to their conviction was that in 
the cross-examination by witness of these two men, he, bv accident 
asked one of them when he was last out of Jail and it then developed 
that he had been arrested on several occasions. W itness does not re¬ 
member the cause of the arrest but he had been arrested and had 
been in Jail; that the last time was about nine months before this 
arrest; that he had been in Jail more than once according to the 
recollection of witness. Witness testified that he was unable to sav 
whether or not they had been convicted of larceny, but his best 
recollection was that they had been convicted of some offense more 
serious than disorderly conduct or drunkenness, but he is unable to 
state now the exact nature of the offense. 

On cross-examination witness testified that according to his recol¬ 
lection the testimony of these colored men did go further than merelv 
testimony to the effect that they had been mixed up in disorderly 
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conduct or fighting, but that witness could not tell the exact nature 
of the offense they had been convicted of. 

Whereupon the following took place: 

Mr. Minor: I.renew my motion for a directed verdict. 

The Court: The motion is overruled at this time and you may 
.^ave an exception. 

Mr. Minor: I desire to reserve an exception. 

(Whereupon at 12:30 o’clock p. m., a recess was taken until 1:15 
o’clock p. m.) 

Met pursuant to recess at 1:15 o’clock, p. m. 


The Court: Do you wish to be heard on the prayers, gentlemen? 

Mr. Gardiner: No, your Honor. 

Mr. Minor: I desire to object to the prayers of the plaintiff. 

Whereupon counsel for the defendant offered his objections to the 
prayers for instruction to the jury submitted by the plaintiff. 

The Court : What evidence is there in this case that the defendant 
by its agent, did any such thing (referring to prayer of plaintiff). 

My disposition is always to let the case go to the jury for the 
purpose of allowing them to discuss any question of fact that 
30 can possibly arise from the record. I have listened with a 
great deal of care in this case to find sullicient facts to go to 
the jury. The only evidence that the arrest of this man, which is 
the gravamen of the declaration, was caused by agents of this de¬ 
fendant, is his testimony that one of the officers told'him that he had 
been instructed by Mr. Emory to make the arrest, or words to that 
eflect. That is hearsay testimony,. I admitted it, but it is hearsay 
testimony; and that is the only evidence in this case which justifies 
the allegation in the declaration. 

It is true there is evidence—very strongly contradictory—but evi¬ 
dence that subsequently Blackman was called by Mr. Emory to go 
to the Police Court and do what the officers wanted him to do. That 
would not constitute an act done in the advance of the arrest of this 
man. The plaintiff nad already been arrested and was alreadv in 
custody, or rather, under bail, and no subsequent act which the de¬ 
fendant’s officers might do would have a bearing upon the original 
arrest which was made by the officers, so far as the evidence shows, on 
their own initiative. 

In addition to that, if I should let this case go to the jury, and 

they should find for the plaintiff I could not allow the verdict to 

stand on the weight of the testimony. 

Here, Mr. Emory and the two officers who testified, uncontra¬ 
dicted except by this one piece of hearsay evidence, that the arrest 

was made by the officers after they had interrogated these two. and 
possibly three, colored men. Mr. Emory himseP. whose appearance 
on the stand indicated that he was a man of intelligence and under¬ 
standing, absolutely disclaims—and the circumstances would tend to 
corroborate him—any attempt to have Roche arrested for this of¬ 
fense. So, if the jury should find a verdict for the plaintiff in this 
case I could not allow it to stand on this evidence. There is no use 
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in letting the case go to the jury for them to speculate on, with the 
assurance that the Court would set aside a verdict if they should find 
for the plaintiff. 

I am not going to discuss the question of probable* cause, but a ver¬ 
dict that there was not probable cause in this case would be set aside. 
Here are three men, negroes to be sure, but so far as the record in 
this case shows men only guilty of petty offenses, with no motive in 
the world, who told these officers that they themselves had taken this 
stuff and sold it for Roche. I do not mean to say that they are 
telling the truth, but you must take it from the standpoint 

31 of the officer who talked to them, and the corroboration of 
this third negro who said that he had seen the thing done. 

The officers would have been derelect in their duty if they had not 
proceeded upon such a statement to have this man arrested. We do 
not have to determine whether Roche did it or not. The question 
is whether these officers had a right to rely upon the statement made 
to them by these men before they arrested Roche. From those state¬ 
ments there was certainly probable cause and an absolute absence of 
malice in the case. I only feel that I would be failing in my duty if 
I allowed the case to go to the jury. 

Therefore, gentlemen, I shall instruct the jury to find a verdict 
for the defendant in this case. 

Mr. Gardiner: Before your Honor does that, I would like to ask 
permission to amend my declaration to the effect that the Gas Com¬ 
pany directly procured the warrant upon which he was charged. 

The Court: That is not in the declaration. 

Mr. Gardiner: 1 think 1 am entitled to amend at any time. 

The Court: Had you better not try the case over again on that 
theory? I have already ruled upon the matter and that would 
change the whole cause of action. I will give you leave to withdraw 
a juror. I do not think the court ought to be put in the position of 
having brought before it a new declaration and a new cause of action 
after the testimony is in. 

Mr. Gardiner: But we are entitled to amend our declaration at 
any time. If your Honor will give me leave to amend I would like 
to go to the Court of Appeals. W hy limit me to a narrow margin? 
If i am going to the Court of Appeals I want to go on the whole situa¬ 
tion. I have the right to amend at any time before the jury returns 
a verdict under your instruction. 

The Court: Would not the defendant have a right to plead to the 
amended declaration? 

Mr. Minor: Certainly we would. On yesterday I brought this 
matter to the attention of counsel, and also to the attention of the 
Court. I called attention to the condition of this declaration. 

The Court: Under my view of the testimony I am inclined to 
allow Mr. Gardiner to amend his declaration in the way he has 
stated. However, I do not think that under the amendment I 

32 could do otherwise than to instruct the jury to return a ver¬ 
dict for the defendant. 
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Mr. Gardiner: I understand that your Honor’s ruling would 
be the same. 

The Gourt: Gentlemen of the Jury, from what you have heard 
me say, it is my duty to instruct you to bring in a verdict for the 
defendant. 

Mr. Gardiner: Your Honor will allow me an exception? 

The Court: Yes. 

The jury, thereupon, in accordance with the direction of the 
Court, found its verdict for the defendant. 

After the noting of the said exception hereinbefore set forth and 
the making of the same a part of the record, which is also made a 
part hereof, and because of matters and things hereinbefore recited 
which are not matters of record may be made to appear as matters of 
record, and in order that the plaintiff may have this case reviewed on 
appeal by the proper court, the plaintiff, by his attorney, moves the 
court to sign this, his bill of exceptions, to have the same force and 
effect as if each and every one of said exceptions had been separately 
signed, which motion is granted by the court; and thereupon the 
plaintiff tenders this, his bill of exceptions, and requests the court to 
sign the same in duplicate according to the statute in such cases made 
and provided, and it is accordingly done this 8th day of January, 
A. D., 1915, the same having been agreed to by counsel for the 
defendant. 

ASHLEY M. GOULD, Justice. 

[Endorsed:] Copy. Law. No. 55,821. William F. Roche vs. 
Washington Gas Light Company. Bill of Exceptions. Law Offices 
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